Idaho State Racing Commission

Special Meeting Summary

Telephone Conference

August 19, 2008

Meridian Idaho
Attendees:  In person, Dennis Jackson, Russell Westerberg, Steve Bieri, Alan Horowitz, Rod Nutter, Stephanie Altig, Lisa Osterman.  By phone:  Tim Ridinger, Mike Bosen, John Chatburn, Eric Wilson, and Kathryn Mooney.

Chairman Tim Ridinger called the meeting to order at 11:10 am.  We are here to discuss action on rule chapters 2 and 13.
John Chatburn stated that at the rule workshop last Thursday we went through chapters 13 and 2.  He suggested that they discuss chapter 13 first.

Chairman Tim Ridinger stated that it was open to discussion.

John Chatburn stated that 11.04.13-Rules Governing Racing Commission.  This spells out items that the Commission can not participate in, such as owning a race horse that runs in Idaho; it appears that we have good consensus on this rule.
John Chatburn made the motion that staff submit to forward a Proposed Administrative Rules Form to the Governor’s Office to promulgate IDAPA rule 11.04.02 as a temporary and proposed rule with the effective date on the temporary rule November 12, 2008.
Dennis Jackson asked if it should be 11.04.13.

John Chatburn answered that it should be 11.04.13.

Mike Bosen made the second.

Chairman Tim Ridinger asked for any discussion.

John Chatburn stated that we have good consensus of those that have participated in the rules workshop and clearly laying out what Commissioners are not allowed to do will help out down the road and by sending it forward as a temporary and proposed rule a effective date of November, it allows the Commission to consider any comments that are received during the comment period.  If the Governor’s office approves the form, then it will be published in the October bulletin, the comment period will run from October 1 through 22.
Chairman Tim Ridinger asked for a vote by roll call.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.

John Chatburn stated that should the Governor’s office approve the PARF, we should include in the notice that goes to the Rule Coordinator a scheduled hearing with an independent hearing officer on either October 8 or 9.

John Chatburn made the motion that we direct staff to schedule and publish with the rule making a hearing on October 8 or 9 a public hearing and to contract a hearing officer to conduct that hearing and supply a recommendation to the Commission.

Mike Bosen made the second.

Chairman Tim Ridinger asked for any discussion.  He then asked for a vote.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.  He then moved to discussion on IDAPA 11.04.02-Simulcasting.
John Chatburn stated that it appears that there are a few issues and one was the need to re-write the simulcast rule to separate out Advance Deposit Wagering and the other is to update and clarify the rules and then the additional issue is whether or not to provide definitions for virtual racing.  I think we should consider 11.04.02 without the definition for virtual racing first and then have a discussion on virtual racing.
John Chatburn made the motion that staff submit to forward a Proposed Administrative Rules Form to the Governor’s Office to promulgate a new chapter IDAPA rule 11.04.02 Rules Governing Simulcasting as a temporary and proposed rule with the effective date on the temporary rule November 12, 2008.
Mike Bosen made the second.

Chairman Tim Ridinger asked if there was any discussion.

Mike Bosen asked if the effective date was the same as 11.04.13.

John Chatburn with the later effective date, it gives the Commission time to consider comments from around the state and to publish a hearing in the notice. 

Chairman Tim Ridinger asked for a vote.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.

John Chatburn made another motion that we direct staff to include a public hearing on either October 8 or 9 for IDAPA 11.04.02.

Mike Bosen made the second.

Chairman Tim Ridinger asked for a vote.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.

John Chatburn stated that the definition section of IDAPA 11.04.02 that we have discussed at rule workshops and commission meetings have definitions that allow for virtual racing under the simulcast rules.  We have heard from many in support of virtual racing and have heard from folks that question whether or not the Commission has the authority to promulgate a temporary or proposed rule or whether it should be statute and have received letters from legislators and from the horsemen and we have an Attorney Generals opinion memo that doesn’t clarify.  I believe it is appropriate to take final action that includes definitions that allow for virtual racing.  I think we have the authority to address this issue. 
John Chatburn made the motion that we direct staff to forward a Proposed Administrative Rules Form to the Governor’s Office to promulgate a temporary and proposed rule to amend chapter IDAPA rule 11.04.02.010 Definitions section of the Rules Governing Simulcasting with the effective date on the temporary rule November 17, 2008.

Mike Bosen made the second.

Chairman Tim Ridinger asked for any discussion.

John Chatburn stated that we have received good arguments on both sides of the issue and by getting this published by October 1, we can take into account all of the comments from the public.  This would be an amendment of 11.04.02.

Eric Wilson stated that he respectfully disagrees with John Chatburn.  The Attorney Generals opinion is clear that under the current law virtual racing is against the law.  There may be some wiggle room, but this is not a legal rule.  With the November 17 date you are only 5 weeks away from the legislature meeting and that this is a situation that they need to address as they have addressed all issues regarding racing.  I don’t think it fits the criteria of the Administrative Rules on Temporary Rules and that the Commission is putting itself out there because the legislature will address this in January and not in the best interest of the Commission at this time. 
John Chatburn stated that he understands that there are different opinions on the Attorney Generals memo.  He believes that by putting this out and taking public comments and getting input from more of the industry, that the commission is using the Administrative Procedures Act, it is doing it due diligence and we have the authority to do this, it doesn’t mean that the Governor’s Office is going to approve the PARF or that after taking comments from the public, that the Commission would go forward with the rule.

Chairman Tim Ridinger stated that even if it goes forward as a rule, the Legislature always has the final say on the rules, so it is not bypassing the legislature.  With no further discussion, call for a vote.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.

John Chatburn made the motion to direct staff to publish a notice of a Public hearing for October 8 or 9.

Mike Bosen made the second.

Chairman Tim Ridinger asked for discussion.

Eric Wilson asked if there would be an independent hearing officer.

John Chatburn answered that for all of our public hearing there would be an independent hearing officer.  He then amended his motion with the permission of the second to include the hearing would be conducted by an independent hearing officer for the Commission.

Mike Bosen gave is permission.

Chairman Tim Ridinger asked for a vote.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.

John Chatburn stated that he had one more issue to discuss.  In consultation with the commission staff, they tell me that the re-write of 11.04.02 it would be easier and cost effective to publish a rule repealing the current 11.04.02 concurrently with the promulgation with the new 11.04.02.  This allows us to publish a one or two page bulletin and saves us numerous pages of publication costs.
John Chatburn then made the motion to direct the staff to send a PARF to the Governor’s office promulgating to a temporary and proposed rule to repeal 11.04.02 with the effective date of November 12, 2008.
Mike Bosen made the second.

Chairman Tim Ridinger asked if there was any discussion.  Chairman Tim Ridinger asked for a vote.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.

John Chatburn made the motion to direct staff to publish a notice a public hearing for this rule repeal to be held at the same time as the rule hearing as 11.04.02.

Mike Bosen made the second.

Chairman Tim Ridinger asked for discussion.  Chairman Tim Ridinger asked for a vote.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.  He asked if there was any other business.

Kathryn Mooney asked for clarification. Iif you repeal the current 11.04.02 without an acting 11.04.05 does that leave us without ADW.
John Chatburn answered that we intend to schedule a workshop to work on the ADW in the future and would take that up at the next commission meeting and they would be in the November bulletin which would then allow them to be effective prior to the repeal of 11.04.02.

John Chatburn made the motion to adjourn.

Mike Bosen made the second.

Chairman Tim Ridinger asked for a vote.  John Chatburn voted aye, Mike Bosen voted aye, Tim Ridinger voted aye.  Motion has passed.

Meeting adjourned at 11:52 am.
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