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Idaho State Racing Commission Meeting

March 6, 2008

Idaho State Police

Attendees:  Chairman Mike Bosen, Commissioner Tim Ridinger, Commissioner John Chatburn, Jacki Libengood, Stephanie Altig, Lisa Osterman, Earl Lilley, Dennis Jackson, Eric Wilson, Scott Sherwood, Joie Hood, Duayne Diderickson, Alan Horowitz, Bill Deal, Jim Alcorn, Kathryn Mooney, Bob Wells, Tawnja Elison, Rod Nutter, Matt Heggli, Sam Stephenson and Harry Richardson.

Meeting was called to order by Chairman Mike Bosen at 10:05 am.  Chairman Bosen then made the motion to approve the February 7 meeting minutes.  Second was made by John Chatburn.  Vote called for and passed.
Chairman Mike Bosen then moved to Commissioner and Staff reports and reported that a Conditional offer was made for the Executive Director and that the background would soon start.  Colonel Russell will inform us when that is complete.
Commissioner John Chatburn stated that all the items he would like to report on will be covered in later agenda items.

Commissioner Tim Ridinger stated that he had nothing to report.

Lisa Osterman stated she had nothing at this time.

Jacki Libengood stated that she did.  She gave a report on the simulcast handle stating that the total from January to March 3, 2008 is down by $529,631.00 from 2007.  I would also like inform you that the commission office is looking for a part-time licensing clerk.  If you know of anyone who might be interested please have them contact the office.

Chairman Mike Bosen stated that the position would be working at Les Bois Race Track and that the pay would be between $10.00 and 12.00 an hour working Tuesday, Friday and Saturday nights and holidays.  He then moved to the Financial Reports.
Jacki Libengood reported that the beginning balance for February 2008 was $228,924.74, receipts were $30,908.81, and expenditures were $11,873.69 with the ending balance of $247,959.86.

Chairman Mike Bosen did a quick overview of what the receipts and expenditures were.  He asked if there were any questions or comments on the financial reports.  He then moved to the next agenda item of Rules Governing Horse Racing Workshop meeting that was held February 28th.

Commissioner John Chatburn reported that the workshop was an all day session with a decent start.  And we would like to schedule the next workshop in conjunction with our next commission meeting for April.  We passed out the draft rules to those who attended and looking for input from anyone.  If you need a copy please let Lisa know.  The state rules coordinator is trying to get all state agencies to use plain language.  Everyone need to look at the different sections, see if we need it or not, if we do need it what are we actually trying to say and use plain language to write it.  We spent a lot of time going over definitions and then moved passed that, but we will have to go back and revisit the definitions.
Chairman Mike Bosen asked John when he wanted to calendar the next workshop. Jacki when was the classroom available?  

Jacki Libengood stated that April 3-4 had a classroom available for both those days.

Commissioner John Chatburn asked that there be a discussion.  He proposed that we have the commission meeting on Thursday morning and then adjourn into the workshop on the rules.
Chairman Mike Bosen asked if that would work with everyone’s calendar, after a brief discussion it was decided that the workshop would start after the commission meeting.  He then moved to agenda item #6-Rules Governing Licensing and Fees. He then asked Commissioner John Chatburn to given an update on the new rule.

Commissioner John Chatburn stated that the rule has been approved by House and Senate State Affairs comities as a temporary rule.  He would suggest that we don’t take any action at this time, but in our next meeting have it added to the agenda.  There were a few items that came up to include fingerprinting and the fair in who needs to be licensed.  We need to give people the opportunity to come and discuss those issues with us at the next meeting. It can not be published until after the legislature is out of session.  We do need to discuss who may or may not need a license and then draft a memorandum to delete or modify the rule as it was written. 
Chairman Mike Bosen then moved to agenda item #7-Workmen’s Compensation for Jockeys as requested by Capitol Racing.

Alan Horowitz stated that Worker’s Compensation or other insurance for Jockeys has been an issue for the race industry not just in Idaho, as premiums have skyrocketed.  In other states track management and horsemen have tried to find a way to meet the need to have the Jockeys covered.  There is considerable loss experienced that is driving the cost.  All participates in the industry need to share some of the cost and information.  It may be that as we work through the rules we may need to adjust the insurance issue.  It is becoming difficult for horsemen to get coverage for their employees. We need clarification of who needs to meet the need. We have asked our horsemen to get worker’s compensation for their employees and most have complied, but are unsure of what is covered in their policy and only until there is a claim have they learned that they may not have what they need and it is the wrong time to find out.  So we want to make sure and I am sure that the Commission wants to insure that the participants that work in the racing industry that they are covered by their employers coverage, regardless if it is a race day or when they are working non race days. 
So we need to figure out how to do that or we will be like the other states that are in a crisis situation in trying to cope with this issue.  He had a meeting with the horsemen’s group and shared our information with them.  As per rule worker’s comp and accident insurance is required.  For the commission we have been checking to see that the owners and trainers have the insurance for their employees.  As some had insurance and others didn’t we feel into the custom of charging fees to the owners and trainers, especially in the case of Jockeys and Exercise riders.  Our primary concern was that every Jockey should be covered. And to share the burden of that, as they are not required to have insurance on Jockeys.  As an aside, who do the Jockeys work for?  The Associate sends out their tax statements and that makes you look like the employer and therefore it is interpreted as payroll by some of the insurance companies.  With Traveler’s Insurance it looks like a workers comp policy but it was an accident policy and that is what the industry had and we inherited it when we came aboard.  The same broker makes it available to the trainer and we have become the go between as they don’t know what is covered.  As we are getting more information, we need to share it especially with the commission.
Commissioner John Chatburn asked if Mr. Alcorn and Mr. Deal would explain what their agencies provide.

Bill Deal introduced himself as the Director of the Department of Insurance.  They are the regulators for the insurance industry in Idaho.  There are a number of insurance companies selling worker’s comp insurance in Idaho.  The Industrial Commission then deals with complaints from the horsemen.  The overview that deals with horseracing and workers compensation, and the biggest problem that you have is defining who the employer is and who the employee is because worker’s compensation is provided by the employer to the employee and if they can’t figure it out in Kentucky then it will be hard for us in Idaho.  Jim Alcorn is the manager for the State of Insurance Fund which is the company that writes the worker’s comp policies.

Tawnja Elison asked that the gray area is the definition of employee and employer and independent contractor.  What is the difference?

Bill Deal answered that an independent contractor is suppose to be a person that has no employees and is self-employed and takes no director from an employer for example when to be there and what tools to use.  Jim Alcorn will have a more decisive definition.  But the contractor is truly independent and a true independent contactor is hard to find these days.

Sam Stephenson stated that reading the state’s statutes and it can be interrupted how you want, but to me I would place an independent contractor almost in the same form as a sub-contractor.  The statutes say that an uninsured sub-contractor must fall under the contractor’s policy.  So if an independent is uninsured, he falls under the contactor’s policy.  The contractor can be the trainer, owner or the track.  So an independent will fall under someone else’s policy.  Is this correct?

Jim Alcorn answered that you are reading it somewhat correctly.  The terms independent contractor, sub-contractor and things of that nature fall under someone who is either an employee or they are not.  If I come to your home to fix your roof, I am a contractor.  If you hire me off the street to do odd jobs for you and you alone and I have no business then I am an employee.  The code that you are talking about you are correct in the way that it is worded; the code says that if a contractor has someone under them as a sub-contractor they are not an employee.  And that sub-contractor has employees, and then the contractor becomes statutorily responsible for the employees.  So to put in your terms, if you are saying that the jockey is an independent contactor and the owner or trainer has a work comp policy that is not going to fall to the jockey, it would fall to the employees of the jockey, but will not cover the jockey himself because the jockey is independent. The work comp code and the purpose of work comp is meant to take the responsibility is to cover employees and is not meant to cover the employer.  It took away the statutory right for the employee to sue the employer that is the purpose of worker’s compensation.  It is the relationship of the employee to the employer, not the relationship of an independent person to the employer.  It comes to the legal right of suit.  This is a huge problem with the jockeys.  You ask people to carry worker’s comp policies and then there is a question of who is covered.  The question under a worker’s comp policy, is that employees are covered if you are not an employee, then you are not covered.  
Alan Horowitz asked then in the case of the Jockey, whose employee are they, but we are not even sure that they are an employee.  They get their fees from the owners; the association has a role to make sure that the jockey gets their money.  They may be perceived as an employee of the owner through the trainer, but not in a classical definition of employee vs. contractor.  The first thing is to decide if they are employees and whose employees are they and once you have that you may find out that they are not employees but may be independent contactors.  And then the question is how we regulate that under the Racing Rules and Statutes and communicate that to the insurance companies that are looking for employer, employee relations and who is paying the tab.  We want to make sure that the coverage is in.  We would like a judgment in place that says these are your employees and you have to take care of them.

Jim Alcorn answered that the first part outlines your problem, they are not employees.

Alan Horowitz stated that the track does two things that may make it look like they would be our employees.  One we are the vehicle by which they get paid and two we apply to the Racing Commission to start our races at a particular time and in that sense we are providing the time which they have to show up to work.  We don’t name them on a particular horse; we don’t tell them how to ride their horses.  Some of those things are done by trainers and or owners and sometime it doesn’t matter who tells them, they are going to ride a horse the way they want to.
Jim Alcorn answered that with all due respect both of those things do not make them your employee.  If you have a fiduciary responsibility to somebody, that does not make them your employee.  You made the comment that you send out tax statements.  Do you pay social security or unemployment?  If you send out 1099’s, those go to independent contactors.  I grant you this is a huge problem.  When a jockey comes to the track, how many horses does he ride and for how many different owners?  If that jockey comes to the track and he has an employee relationship with a trainer or owner to ride their horse, and he can be fired, then you can make the case of employee-employer relationship.  But if he comes to ride for different owners and gets a share of the purse, it is hard to make the employee-employer relationship between the jockey and trainer.
Alan Horowitz asked that if a jockey is not the employee of the racing association or the owner or trainer.  Now you have individuals that can not fall back on workers comp coverage from either of those two groups.  So maybe that is why the commission asks for proof of insurance for accident insurance policy specific to jockeys and exercise riders that are provided by the association.

Commissioner John Chatburn stated that the Industrial commission did bring this issue to the Governors office and I was to start looking into the matter.  Let’s get a group together to look at the rules in are currently in place.  The Industrial commission brought to me was that some trainers are not getting workers comp on their employees as required.  As an example you can probably make the case that if the trainer has to sign their application for a license, then they are probably an employee, those that work for them on a daily basis.  The trainers have to update the commission on any change in their employees.  The Commission should explore whether or not we can legally share the information.  Trainers that are not buying workers comp for their employees probably won’t want us to so that the Industrial Commission knows. 
Chairman Mike Bosen stated that the problem may still exist, though we would know who has it and who does not.  The problem is still if the trainer has workers comp will it cover the jockey.

Commissioner John Chatburn stated that we are not talking about jockeys, but employees. State law requires all employers to have workers comp on their employees.  Everyone needs to think about it as a group and bring back proposals to the commission.  I am not sure that the commission should be giving a trainer licenses until they can prove that they have workers comp on their employees.  

Tawnja Elison stated that this would not help the fairs, but at Les Bois, to get stalls for my horses, I have to show that I have a workers comp policy.  It would be very easy to have a copy of your workers comp on file, and easy to regulate at the larger tracks.

Chairman Mike Bosen asked if trainers have a workers comp policy then are the jockeys covered.

Commissioner John Chatburn answered that we have two different issues.  One is with the Industrial commission believes that there are a number of people working the back stretch that are being paid cash under the table and are not covered by workers compensation, that may or may not be true.  And the other issue is whether exercise riders and jockeys are covered.

Chairman Mike Bosen asked Alan Horowitz if his purpose was to address the both issues or only the jockey issue.
Alan Horowitz answered that for an industry stand point, if we have a committee to get together to get questions asked and possibly get answers from the others in state government.

Kathryn Mooney stated that the question about the rule Alan Horowitz read regarding the accident policy, while we have them here, can we ask about the provisions of an accident policy and what it would cover.

Jim Alcorn answered that the workers compensation contact is about the employee-employer relationship while an accident policy does not have that concept in it.  A workers comp policy is basically an accident policy and the first part covers medical expenses and occupational diseases.  They are two different things providing some of the same things.  An accident policy will cover medical bills based on contractual language.  That is one thing you will have to look at when you are buying the policy.  You will need to look at the exclusions to make sure that you know what you are getting.   Workers comp does not have exclusions.
Kathryn Mooney asked if it was possible to carry an umbrella accident policy that has nothing to do with workers comp.
Jim Alcorn answered that you could.

Harry Richardson based on what you said regarding rule 22, which requires the association to carry an accident policy to cover jockeys and exercise riders insurance and rule 24 requires the association to have a workers comp policy also.  Aren’t they the same by rule?

Jim Alcorn answered that a work comp policy will cover your employees.

Commissioner John Chatburn stated that the best guess for having the two different rules is one is for Capital Racing to have workers comp for their employees and the other for the jockeys.

Duayne Didericksen stated that to give you a little background, in 2002 the association was required to have accident insurance to cover the jockeys and exercise riders and the workers comp was for their employees.  Unless you change your rules, then the association only needs accidental insurance for the jockeys and exercise riders and workers comp came from the Jockeys Guild.  The Guild is no longer available.  The revenue service deemed jockeys as independent contractors. 
Sam Stephenson stated that Capitol Racing is being penalized for accidents with the jockeys as their premiums have gone up.  There has to be a policing agency for the trainers.  Trainers should be required to carry workers comp per state statute and I would take it one step further to cover the exercise riders as Capital Racing doesn’t have anything to do with the exercise riders.  Trainers should have to have it, the track or the commission can be the police.  Workers comp policies on the jockeys can be cover two ways.  Either by the trainer or by the track, trainer can provide it at a lesser rate than the track.  It can also be paid by two different people. 
Alan Horowitz stated that he didn’t expect to have any solutions today, just wanted to share the information with the industry and falls in line with the new rules workshops going on.  I would like to thank the Insurance people for coming in and talking to us.

Bill Deal stated that he concurred with Commissioner John Chatburn that this needs further exploration.

Chairman Mike Bosen thanked both Bill Deal and Jim Acorn for coming and talking with us.

Sam Stephenson asked if it would be possible for the Commission to ask for a ruling from the Industrial Commission on the status of a Jockey, whether they were employees or an independent contractor.  There is confusion on who covers an independent contactor.
Chairman Mike Bosen stated that he agrees with Ss that the trainers need to carry workers comp for their employees and he agrees that it is not the money but the complication on figuring out who is covered.

Commissioner John Chatburn suggested that he organize a sub committee to meet with the Industrial Commission, State Insurance Fund and the industry participants to work through some of these issues and have a report at the next commission meeting. 

Chairman Mike Bosen thought that was a good idea and will include it on the next agenda for April.  He then moved to agenda item #8-Legislative Update.  This was the bill regarding the 10% breed awards that has been clarified.  The governor has signed and will be effective July 1, 2008.  Any questions or comments on that item?  He then moved to agenda item #9-2007 Annual report.  Jacki Libengood will take any comments or suggestions, but they need to be in to her in the next couple of weeks.
Jacki Libengood stated that the report was finished in draft form for the approval of the commission. Once approved by the commission, it will be published to the website and a copy sent to the Governor’s Office by the due date of March 31, 2008.
Commissioner John Chatburn made the suggestion that the Mission Statement through Objectives and Goal be deleted.

Chairman Mike Bosen then moved to agenda item #10-Trainers Information Manual.  

Jacki Libengood stated that over the years there have been many requests for a trainers manual or study guide.  In the past we used to give them a copy of the rules and regulations along with a copy of an old appaloosa manual.  I tried to bring all that information together to hand out upon request to help them study for the trainers test. 
Chairman Mike Bosen asked that they review the manual and if they have any comments to get them to Jacki.

Tawnja Elison stated that she wanted to thank Jacki for doing this. 

Commissioner John Chatburn asked if this was a final draft or are we asking for comments.

Jacki Libengood answered that the stewards have reviewed it, but it will not be handed out until it is approved. 

Chairman Mike Bosen stated that he felt the commission has been trying to move to standardization or professionalism and one of the difficult things for us is that we have rules that are not easy for us to enforce and one of our goals is to re-write the rules so that they can be understood or delete them if they cant be enforced.  One aspect to increase professionalism is to advertise for stewards to attract others from out of our area.  Not that there are any difficulties now, but to try and keep everything at a professional level.  I am not sure how to address that issue, but will bring it up with the new Executive Director.

Commissioner John Chatburn stated that probably a good idea.  Would not like to spend as much to advertise as we did for the Executive Director, but certainly advertise through the State Personnel commission.  
Chairman Mike Bosen stated that as mentioned by Lisa we could advertise on our website for both the Licensing clerk and the Stewards.  I would like to go through a more formal hiring process, but since it is the responsibility of the Executive Director we should wait until we have one.  He then moved to agenda item #11-Selection of New Chairman.

Commissioner John Chatburn stated the law that governs the Racing Commission states that the commission shall select a chairman from its members.  Some have asked if the commission has a rule that dealt with this issue.   It is not something that is in rule format, as it is a process of the body.  Rules are reserved for actions that are used.  Are there any questions?  I move that the Racing Commission select Commissioner Ridinger as Chairman for the calendar year of 2008.

Chairman Mike Bosen asked if there was a second.

Commissioner Tim Ridinger made the second

Chairman Mike Bosen asked if there was any discussion.
Commissioner John Chatburn stated that as we refine our rules that Commissioner Ridinger’s experience as a Mayor will be valuable to the commission and the industry.

Chairman Mike Bosen asked for a vote.  Motion passed.  He then moved to agenda item #12-Other Business.

Sam Stephenson stated that a couple of commission meetings ago it was brought up that the ADW money was not collecting interest and wanted to know if any action has been taken.  It is the only account we have that is not collecting interest.

Commissioner John Chatburn stated that no action has been taken.  Would you or Kathryn send me an email and I will find out by the end of tomorrow what we have to do to get that money into an interest baring account.

Chairman Mike Bosen asked if there was any other business to come before the commission.  The meeting was adjourned at 11:32 am.
